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EXECUTIVE SUMMARY

1. INTRODUCTION

In 1986, pensions were included in the definition of "family property" set

out in the Ontario Family Law Act. Accordingly, since that time, pensions have

been subject to the equalization process set out in Part I of the Act. Under this

statutory scheme, couples whose marriages dissolve must share the value of

family property, including pension assets.

The valuation and division of pension assets for these purposes has caused

much difficulty. Currently, the law is unsettled with respect to the appropriate

methods of valuing pension benefits. Particular problems have arisen with respect

to provisions of the Pension Benefits Act that were enacted in 1988 to provide a

scheme for the division of pensions at source.

As a result, Ontario has a complicated and imsatisfactory pension division

process. Although reforms have been recommended in the past, no legislative

change has resulted. Given the importance of this area, the Commission has

determined that the division of pensions should assume a prominent place on its

agenda of family reform issues. In our Report on Pensions as Family Property:

Valuation and Division, the Commission makes recommendations for reform of

the law relating to the division of pensions on marriage breakdown.

The Commission deals with four areas of reform in this report. These are:

(1) guidelines for the valuation of pensions for equalization purposes under the

Family Law Act; (2) the creation of two additional settlement options where one

of the family assets is a pension (a transfer of a share of the value out of the

pension plan to another locked-in pension, and a benefit split of the pension to be

paid at retirement); (3) the status of so-called "if and when" agreements and

orders under section 51 of the Pension Benefits Act; and (4) the division of

Canada Pension Plan benefits on marriage breakdown under the Family Law
Act.

In developing options for sharing pension assets on marriage breakdown,

the Commission was guided by a number of principles. These principles did not

always point in the same policy direction, and it was necessary to attempt to

achieve an appropriate balance in formulating our proposals. The major

underlying principles guiding our analysis are:

• Family property should be divided fairly and equally with due regard

being given to the unique nature of pension assets.

[1]



• The overall regime for dealing with pensions should be flexible enough

to accommodate the different needs and circumstances of the parties

involved.

• Given that the overall purpose of pensions, from both an individual and

a societal perspective, is to provide income security on retirement, the

regime should encourage the payment of pension benefits at retirement

to both parties.

• Costs to the parties should be minimized and the need for recourse to

the courts reduced.

• To the greatest extent possible, the process for pension division at

source should be streamlined and should not place an imdue financial

burden on pension plan administrators.

In devising solutions to the problems posed by pension division and

valuation imder current law of Ontario, we have attempted to devise a scheme

that appropriately balances the needs of the parties, the philosophy of the Family

Law Act with respect to the equal sharing of assets on marriage breakdown, and

the concerns of plan administrators who bear the responsibility for pension

division at source.

Given the highly complex and varied nature of pension assets and the need

for flexibility in the legal response to division and valuation issues,

recommendations set forth in this report are necessarily rather complex. In the

application of this scheme to individual cases, however, we believe that the

choices made available to the parties under these proposals are both fair and

easily imderstood.

2. VALUATION OF PENSIONS FOR EQUALIZATION
PURPOSES UNDER THE FAMILYLAWACT

Since the Family Law Act contains no special provisions for valuing pension

plans, considerable time is spent by the parties and their legal advisors in

negotiating these issues. Actuarial assistance is necessary, and typically each

spouse engages his or her own actuary. Failure to reach an agreement on

actuarial issues often results in lengthy and expensive judicial proceedings.

In order to provide greater certainty with respect to the valuation of

pensions, the Commission has developed standard procedures for the valuation of

pensions, and recommends that they be prescribed by regulation. It is hoped that



the expense, delay, and litigation produced by disputes in this area under present

law would be minimized by these reforms.

The Commission drew much assistance in this task from the Standard of

Practice for the Computation of the Capitalized Value of Pension Entitlements on

Marriage Breakdown for Purposes of Lump-Sum Equalization Payments

developed by the Canadian Institute of Actuaries (September 1, 1993) (hereafter

referred to as the "CIA Standard of Practice"). These standards, while

mandatory for actuaries, are not currently mandatory for the purposes of pension

valuation under the Family Law Act. The CIA Standard of Practice deals with the

economic and demographic assimiptions to be used in the valuation of defined

benefit plans on marriage breakdown for the purposes of lump-sum equalization

payments under provincial Family Law Acts or similar stamtes. The standards

stipulate the assumptions and methods that may be employed for such valuations,

as well as the content of actuarial reports.

The CIA Standard of Practice addresses several major issues that were

previously problematic in the valuation process. These include interest rates used

to discount future payments; salary increase assumptions made under the

retirement method of valuation; the mortality assumption; and the retirement ages

for which values are to be reported. To ensure that the CIA Standard of Practice

forms the basis for pension valuation in family matters in Ontario, the

Commission has recommended that regulations to this effect be promulgated

under the Family Law Act. The regulations would be based on the CIA Standard

of Practice and would be mandatory for all pension valuations covered by the

Act.

There are, however, several legal issues relating to valuation assumptions

that the CIA Standard of Practice does not resolve. In this report, the

Commission has developed solutions to these various problems and recommends

the adoption of regulations to deal with them as follows:

Post Separation Salary Increases and Plan Improvements

• A retirement method approach should be adopted with respect to post-

separation salary increases and plan improvements which conforms

with the provisions of the CIA Standard of Practice. This would have

the effect of including post-separation salary increases and some plan

improvements in the valuation. The Commission suggests that a

discount for the possibility of fumre termination of employment be

applied in considering salary projections, and that post-separation plan

improvements only be considered where they occur prior to settlement.



Unreduced Early Retirement Benefits

• Where unreduced early retirement benefits are not vested at the date of

marriage breakdown, vesting should be assumed for the purposes of

pension valuation, with a discount for the possibility that vesting might

not occur in the future as a result of termination of employment.

Age of Pension Commencement

» A retirement date halfway between the unreduced early retirement date

and the normal retirement date should be used as the retirement

commencement age for the purposes of valuing the pension asset.

Unvested Pension Benefits

• The definition of "property" contained in section 4(1) of the Family

Law Act is should be amended to include an interest in an unvested

pension.

• Where pensions are not vested at the date of valuation, they should be

valued actuarially with a discount for the possibility of future

termination of employment occurring prior to vesting except where

pensions are subject to the two-year vesting rule. In that instance,

vesting should be assumed for the purposes of pension valuation.

Death and Survivor Benefits

• Death benefits payable on the life of the member spouse should be

valued on a single life basis.

• Survivor benefits irrevocably vested in the non-member spouse should

be included in the family property of the non-member spouse.

Non-Contractual Inflation Protection

• Where there is a history of non-contractual indexing, that indexing

should be included in the valuation of the pension with a discount for

the possibility of it not occurring in the future.

Pension Value Accruing Prior to Marriage

• A pro rata on service approach should be adopted to adjust for the

value of the pension as of the date of marriage.



Future Taxes

• Valuations should include a discount to reflect taxes payable on the

pension benefit in the future in accordance with the CIA Standard of

Practice.

The Commission also recommends that plan administrators be required to

provide non-member spouses with information required for valuing pensions.

3. PENSION DIVISION AT SOURCE

In addition to the valuation problems addressed above, parties to a marriage

breakdown may experience considerable difficulty in making appropriate

arrangements to satisfy an equalization payment where there is a large pension

asset. In this situation, the current law only allows spouses to divide the pension

asset through "if and when" orders and agreements. This device has proven

unsatisfactory for various reasons. Accordingly, in order to provide a more

effective means of settlement where there is a pension asset, the Commission has

made a number of recommendations for reform.

Under the Commission's proposals, the non-member spouse will have two

additional options for satisfying an equalization payment. The first is a transfer of

a portion of the commuted value of the pension at the time of marriage

breakdown. The second is a benefit split which creates, m effect, a separate

pension for the non-member spouse.

To divide a pension asset by either of these methods, it will be necessary

first to file a notice with the pension plan informing the plan administrator of the

intention to have a benefit split created or to have a transfer made. In order to

effect a pension division at source, both the member and the non-member spouse

or partner will be required to sign a second notice in the prescribed form and

deliver that notice to the plan administrator. Thereafter, the plan administrator

will be under a legal duty to effect the division at source in accordance with the

notice.

The scheme proposed by the Commission for pension division at source

contemplates different methods of pension division for different types of

pensions. The method available to the spouses will also depend on whether the

pension being divided is matured. The scheme provides for the division at source

of both defmed benefit plans and defmed contribution plans.



(a) Unmatured Deflned Benefit Plans

Where the pension plan is an unmatured defined benefit plan, the parties

will have two options: the creation of a deferred benefit split or a transfer.

On a transfer, a maximum of fifty percent of the commuted value of the

pension will be available to be transferred to another pension vehicle to the

benefit of a non-member spouse to satisfy an equalization payment. The amount

transferable must be expressed as a specified dollar amount and not as a

fractional interest. The amoimt transferable will be determined by agreement of

the parties or by a court order.

In the instance of a deferred benefit split, the non-member spouse will be

entitled to a periodic payment commencing on the actual retirement date of the

member spouse. The share of the pension benefit to be paid to the non-member

spouse will be based on a fractional interest determined by agreement of the

parties or by court order. The member spouse will not be entitled to assign more

than fifty percent of the retirement value of his or her pension. In addition to the

right to a share of the pension value in the fumre, the non-member spouse will

acquire certain rights under the pension plan. For example, in the event of the

insolvency of the pension plan prior to the member's retirement, the non-member

spouse will be entitled to a fractional interest in any benefit paid to the member

spouse. Similarly, where the member terminates employment, the non-member

spouse will be entitled to a fractional interest of any termination benefit paid to

the member spouse. In the event of the pre-retirement death of the member, the

non-member spouse will be entitled to a fractional interest of any death benefit

paid on the life of the member spouse. Where the non-member spouse dies prior

to the commencement of the pension payments, a fractional interest of the

commuted value of the member's pension will be paid as a death benefit on the

life of the non-member spouse.

On a deferred benefit split, payments to the non-member spouse will be

deferred until the actual retirement date of the member spouse. At the time of the

member's retirement, the plan administrator will be responsible for valuing the

pension asset on an actuarial basis. The non-member spouse will be entitled to

have his or her fractional interest in the member's pension transferred to an

account in his or her own name. The pension will be paid to the non-member for

the duration of his or her life. The death of the member spouse will have no

effect on the continuing payments to the non-member spouse.

Any death benefit available under the normal form of the pension, with the

exception of a joint-and-survivor form, will be payable on the life of the non-

member spouse. The death and survivor benefits payable on the member's death



will be unaffected by a deferred benefit except to the extent that they reflect the

reduced value of the divided benefit.

Where a non-member spouse opts for a deferred benefit split, the plan

administrator will be required to send to the non-member spouse copies of all

information or correspondence sent to the member, as well as individualized

statements in the event of the member's termination of employment, pre-

retirement death, or plan insolvency. Once pension payments commence on a

deferred benefit split, the non-member spouse is treated like a member for

disclosure purposes.

(b) Matured Defined Benefit Plans and Matured Defined

Contribution Plans

hi the case of a division of either a matured defmed benefit plan or a

matured defmed contribution plan under the Commission's proposals, the non-

member spouse will have only one option—an "immediate benefit split". The

value of the pension will be recalculated as of a projected settlement date and the

portion so recalculated and valued will be divided between the non-member

spouse and the member spouse and paid to them for the duration of their

respective lives. Any elections with respect to death benefits available under the

normal form of the plan, with the exception of the joint-and-survivor pension,

will be available to the non-member spouse. Death and survivor benefits payable

on the life of the member spouse will continue on an immediate benefit split, in

proportion to the value of the divided benefit.

(c) Unmatured Defined Contribution Plans

The pension division scheme proposed by the Commission for unmamred

defined contribution plans is different from that for unmatured defmed benefit

plans. Where a defmed contribution plan has not yet matured, the non-member

spouse will be entitled to have a portion of the accumulated value transferred to

another pension vehicle. This will be expressed as a specific dollar amount, not

as a proportion. In this ixistance, the non-member spouse will not acquire any

special rights in the plan.

The Commission has proposed that the parties seeking pension division at

source not be required to pay a fee. The Commission recognizes that pension

division at source has a cost, but believes that the pension plan is in the best

position to bear this cost.

In accordance with the recommendations made by the Commission on its

Report on the Rights and Responsibilities of Cohabitants Under the Family Law



Act (1993), the Commission recommends in this report that the right to division

of pensions at source be extended to a broader range of cohabitants from those

currently included within the defmition of "spouse" in the Family Law Act. (The

adoption of this recommendation would require amendments to the provincial

Pension Benefits Act and to the federal Income Tax Act.)

4. PENSION BENEFITS ACT, SECTION 51: "IF AND
WHEN" AGREEMENTS AND ORDERS

The Commission recommends reform of the law concerning "if and when"

orders and agreements under the Ontario Pension Benefits Act. Such agreements

or orders attempt to impose an obligation on plan administrators to pay a portion

of the member's pension benefit to the non-member spouse upon the member's

retirement. The Commission was made aware of several problems that have

arisen in the creation and enforcement of "if and when" agreements imder

section 51 of the Pension Benefits Act. The Commission recommends the

amendment of those provisions and suggests that its pension division-at-source

scheme should apply retroactively to any existing pension division arrangements

made by agreement or court order not implemented at the time the new

legislation is introduced.

These retroactivity provisions would not have the effect of substantially

altering the original bargain between the parties. In order to ensure that the

inclusion of existing orders or agreements occurs in a timely and orderly fashion,

the Commission provides for an application to court by either of the spouses or

the plan admmistrator to clarify the provisions of the order or agreement for the

purposes of inclusion in the new scheme.

5. CANADA PENSION PLAN BENEFITS

The Commission recommends that the mandatory credit-splitting provisions

in the Canada Pension Plan remain in effect in Ontario. The federal legislation

permits provinces to enact legislation that would allow parties to opt out of the

mandatory credit-splitting provisions upon marriage breakdown. The

Commission does not recommend the introduction of legislation of this kind in

Ontario. The Commission also recommends that Canada Pension Plan credits be

excluded from the equalization process under the Family Law Act.



SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CHAPTER 5 PENSION VALUATION UNDER
THE FAMILY LAW ACT: DEFINED
BENEFIT PLANS

Introduction

1. The Family Law Act should be amended to provide that the valuation of

defmed benefit plans for the purposes of determining an equalization

entitlement under section 5 of the Act be made in accordance with "Pension

Valuation Regulations" promulgated under that Act. (at 87)

Canadian Institute of Actuaries ' Standard of Practice

2. The proposed Pension Valuation Regulations should prescribe a method for

valuing defmed benefit plans that is based on the Canadian Institute of

Acmaries ' Standard of Practice for the Computation of the Capitalized

Value of Pension Entitlements on Marriage Breakdown for Purposes of

Lump-Sum Equalization Payments, 1993 to the extent that a particular

standard, method, or principle has been mandated by that Standard,

(at 88-89)

Post-Separation Salary Increases and Plan
Improvements: Termination or Retirement Method

3. The proposed Pension Valuation Regulations should provide that post-

separation salary increases be considered in calculating the value of a

defmed benefit plan based on the approach set out in the Canadian Instimte

of Actuaries ' Standard of Practice for the Computation of the Capitalized

Value of Pension Entitlements on Marriage Breakdown for Purposes of

Lump-Sum Equalization Payments, 1993, and the calculation should include

a discoimt to reflect the possibility of termination of plan membership prior

to the member reaching retirement, (at 106)

4. The proposed Pension Valuation Regulations should provide that pension

plan improvements in existence at the time of settlement of the family

property be considered in valuing the pension, (at 106)

[9]
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Recognition of Pension Benehts Unvested on
Date of Marriage Breakdown

5. The definition of "property" in section 4(1) of the Family Law Act should

be amended to include an interest in an unvested pension, (at 1 14)

6. The proposed Pension Valuation Regulations should provide that a pension

plan that has not vested as of the date of marriage breakdown should be

valued actuarially, with a discount for the possibility that plan membership

will terminate prior to the occurrence of vesting, (at 1 14)

7. The proposed Pension Valuation Regulations should provide that, where an

imvested pension is subject to the twenty-four-month membership vesting

rules found in section 37 of the Pension Benefits Act, the pension should be

deemed to be vested, and no discount should be made for the possibility of

termination of plan membership prior to this vesting requirement being

met. (at 114)

8. The proposed Pension Valuation Regulations should provide that the

minimum value of an unvested pension should be equal to the member's

contributions plus an interest factor, (at 114)

Pension Commencement Age

9. The proposed Pension Valuation Regulations should provide that, where a

pension plan contains a provision for an early retirement benefit payable to

a member on an unreduced basis once certain vesting requirements are met,

such a benefit should be valued on the following basis:

(a) vesting of the unreduced early retirement benefit should be assumed

for the purposes of pension valuation, and

(b) a discoimt for the possibility that plan membership will terminate

prior to the member meeting the vesting requirements should be

applied, (at 123)
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10. The proposed Pension Valuation Regulations should provide that, in

calculating the value of an unreduced early retirement benefit, a retirement

date that is halfway between the earliest date on which an imreduced early

retirement benefit would be available and the normal retirement date under

the pension plan should be used as the retirement commencement date for

the purposes of pension valuation, (at 130)

Recognition of Benefits Payable on Death

11. The definition of "property" in section 4(1) of the Family Law Act should

be amended to include a death benefit payable under the terms of a pension

plan on the death of the member spouse to a designated beneficiary or to

the member's estate, (at 138)

12. The Family Law Act should be amended to provide that a death benefit

payable imder the terms of a pension plan on the death of the member

spouse to a designated beneficiary or to the member's estate should be

valued in accordance with the proposed Pension Valuation Regulations,

(at 138)

13. The proposed Pension Valuation Regulations should provide that a death

benefit payable under the terms of a pension plan on the death of the

member spouse to a designated beneficiary or to the member 's estate should

be valued on a single life basis in accordance with the Canadian Institute of

Acmaries ' Standard of Practice for the Computation of the Capitalized

Value of Pension Entitlements on Marriage Breakdown for Purposes of

Lump-Sum Equalization Payments, 1993. (at 138)

14. The definition of "property" in section 4(1) of the Family Law Act should

be amended to include the irrevocable right of the non-member spouse to a

death or survivor benefit under the terms of a pension plan, (at 138)

15. The Family Law Act should be amended to provide that the irrevocable

right of the non-member spouse to a survivor or death benefit under the

terms of a pension plan should be valued in accordance with the proposed

Pension Valuation R^egulations. (at 138)

16. The proposed Pension Valuation Regulations should provide that the

irrevocable right of the non-member spouse to a death or survivor benefit

under the terms of a pension plan should be valued in accordance with the

Canadian Instimte of Acmaries ' Standard of Practice for the Computation

of the Capitalized Value of Pension Entitlements on Marriage Breakdown

for Purposes ofLump-Sum Equalization Payments, 1993. (at 138-39)
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Recognition of Non-Contractual Inflation

Protection Practices

17. The proposed Pension Valuation Regulations should provide that where

there has been a history of non-contractual indexing affecting the

calculation of pension benefits under a pension plan, the indexing should be

included in the valuation of a pension, subject to a discount for the

possibility of it not occurring in the future, (at 142)

Adjustment for Value at Date of Marriage

18. The proposed Pension Valuation Regulations should provide that the pro

rata on service approach, as developed by the Canadian Institute of

Actuaries in its Standard of Practice for the Computation of the Capitalized

Value of Pension Entitlements on Marriage Breakdown for Purposes of

Lump-Sum Equalization Payments, 1993, should be used to adjust the value

of the pension as of the valuation date as required by section 4(1) of the

Family Law Act. (at 149)

Income Tax

19. The proposed Pension Valuation Regulations should provide that a discount

for taxes payable on the pension benefit in the future should be applied in

calculating the value of the pension in accordance with the Canadian

Institute of Actuaries' Standard of Practice for the Computation of the

Capitalized Value of Pension Entitlements on Marriage Breakdown for

Purposes ofLump-Sum Equalization Payments, 1993. (at 156)

Disclosure by Plan to Non-Member Spouse

20. The Pension Benefits Act should be amended to require that the pension

plan administrator be obliged to provide the non-member spouse with the

information necessary to value the member's pension, (at 158)
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CHAPTER 6 SHARING OF PENSIONS ON MARRIAGE
BREAKDOWN: PRELIMINARY CONSIDERATIONS

Introduction

21. A legislative scheme should be enacted ("pension division-at-source

legislation") based on the recommendations made in chapters 6 and 7 of

this report, (at 160)

Fifty-Percent Rule

22. The proposed pension division-at-source legislation should provide that

(a) in the case of the transfer of a lump sum out of a pension plan, no

more than fifty percent of the value of the pension determined at the

time of separation should be available for payment to a non-member

spouse;

(b) in the case of the benefit split of a periodic pension payment, no more

than fifty percent of the value of the pension determined at the time of

retirement should be available for payment to a non-member spouse;

(c) either spouse may apply to court to assign more than fifty percent of

the value of the pension on a transfer or benefit split, on giving notice

to the plan administrator and to the other spouse;

(d) a court may vary the fifty-percent rule on such an application where

the imposition of the fifty-percent rule would be "demonstrably

unjust" in the circumstances of the case; and

(e) on an application to court to vary the fifty-percent rule, the court

should consider whether a transfer in excess of the rule would violate

section 42(2) of the Pension Benefits Act regarding solvency standards

for transfers out of the pension plan where that issue is raised by the

plan administrator, (at 181)
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Right to Pension Division at Source Outside Marriage
Breakdown

23. The proposed pension division-at-source legislation should provide that

where one of two spouses dies, and where the surviving spouse has elected

equalization under section 6 of the Family Law Act, the surviving spouse

should not be entitled to pension division at source to satisfy an equalization

obligation, (at 182)

24. The proposed pension division-at-source legislation should provide that, on

an application to prevent improvident depletion under section 5(3) of the

Family Law Act, pension division at source should be available to satisfy an

equalization obligation, (at 183)

Types of Pensions Subject to Pension Division-at-Source Scheme

25. The proposed pension division-at-source legislation should apply to the

following:

(a) pensions established by or under Ontario legislation;

(b) pensions registered under the Pension Benefits Act;

(c) pensions subject to reciprocal transfer agreements to the extent that

such agreements cover Ontario employees and are administered in

accordance with the Pension Benefits Act;

(d) deferred pensions as defined in the Pension Benefits Act;

(e) unvested pensions as defined in the Pension Benefits Act, but only in

the form of a transfer;

(f) hybrid plans on the following basis:

(i) to the extent the pension plan is based on principles applicable

to defined contribution plans, the plan should be divided in

accordance with the recommendations set out in this report

governing the division of defined contribution plans;
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(ii) to the extent the pension plan is based on principles applicable

to defined benefit plans, the plan should be divided in

accordance with recommendations set out in this report

governing the division of defmed benefit plans; and

(iii) a hybrid plan should be divided in accordance with a court

order authorizing an appropriate method of division that is

binding on the plan administrator, where the plan administrator

is unable to divide the hybrid plan in accordance with the

recommendations set out in this report;

and

(g) life income funds (LIFs) and locked-in retirement accoimts (LIRAs),

but only in the form of a transfer, (at 188-89)

Definition of Spouse

26. The proposed pension division-at-source legislation should apply to the

pensions of cohabitants in accordance with the recommendations made by

the Ontario Law Reform Commission in its Report on the Rights and

Responsibilities of Cohabitants under the Family Law Act (1993), provided

that parallel amendments are made to the Ontario Pension Benefits Act and

the federal Income Tax Act. (at 191)

Administrative Fees

27. The proposed pension division-at-source legislation should proscribe the

charging of a fee by the plan administrator to the member spouse and/or the

non-member spouse for effecting a pension division at source, (at 195)

Retroactivity

28. The proposed pension division-at-source legislation should provide that all

existing orders and domestic contracts under section 51 of the Pension

Benefits Act providing for plan-administered "if and when" arrangements

that have not been implemented under the current legislation should be

given full force and effect under the proposed legislation, (at 198)

29. The proposed pension division-at-source legislation should provide that all

existing orders and domestic contracts that are made in contemplation of

fumre reform of pension legislation should be given full force and effect

under the proposed legislation, (at 198)
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30. The proposed pension division-at-source legislation should provide that,

(a) where spouses are subject to existing orders or domestic contracts

providing for "if and when" arrangements under section 51 of the

Pension Benefits Act that have not been implemented imder the

current legislation, or that have been made in contemplation of future

reform of pension legislation, and

(b) where spouses are required to or wish to bring these orders or

domestic contracts imder the proposed pension division-at-source

legislation,

either or both of the spouses may apply to a court to settle any terms

concerning the manner in which existing orders and domestic contracts will

be implemented imder the proposed legislation, (at 198)

Appropriateness of Pension Division at Source as Settlement

Method under FamilyLawAct

31. The proposed pension division-at-source legislation should provide that,

where one of the assets subject to equalization is a pension, and where an

application is made under section 7 of the Family Law Act to determine the

appropriate setdement option under section 9 of the Family Law Act, the

court should adopt the order of priority of settlement methods as set out

below:

(a) Where the pension is imvested (defmed benefit plans and defined

contribution plans), the following order should be adopted:

(i) cash payment;

(ii) property orders, including an order transferring a portion of

pension assets in accordance with the proposed pension

division-at-source legislation; and

(iii) any other order available under section 9 of the Family Law
Act.

(b) Where the pension is an immatured, vested defined contribution plan,

the following order should be adopted:

(i) cash payment;
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(ii) property orders, including an order transferring a portion of

pension assets in accordance with the proposed pension

division-at-source legislation; and

(iii) any other order available under section 9 of the Family Law
Act.

(c) Where the pension plan is an unmatured, vested defined benefit plan,

the following order should be adopted:

(i) cash payment;

(ii) property orders, including an order transferring a portion of

pension assets in accordance with the proposed pension

division-at-source legislation;

(iii) any other order available imder section 9 of the Family Law
Act; and

(iv) a deferred benefit split in accordance with the proposed

pension division-at-source legislation.

(d) Where the pension plan is matured and vested (defmed contribution

plans and defmed benefit plans), the following order should be

adopted:

(i) cash payment;

(ii) any other order available under section 9 of the Family Law
Act; and

(iii) an immediate benefit split in accordance with the proposed

pension division-at-source legislation, (at 203-04)

CHAPTER 7 SETTLING PENSION ASSETS ON MARRIAGE
BREAKDOWN: TRANSFERS AND BENEFIT SPLITS

Introduction

32. The proposed pension division-at-source legislation should provide

additional methods of settling an equalization entitlement arising under

section 5 of the Family Law Act. (at 207)



18

33. Section 9(1) of the Family Law Act, which prescribes the methods by which

an equalization entitlement may be settled, should be amended to permit the

settlement of an equalization entitlement in accordance with the proposed

pension division-at-source legislation, (at 207)

34. The proposed pension division-at-source legislation should provide that, in

addition to the methods set out in section 9(1) of the Family Law Act for

settling an equalization entitlement, the following options should be

available where one of the family assets is a pension:

(a) a transfer of a portion of the value of the pension out of the pension

plan to the benefit of the non-member spouse at the time of marriage

breakdown; or

(b) a benefit split where the pension plan administrator is required to

create two separate pensions providing periodic payments to the

member and non-member spouses, (at 207)

35. The proposed pension division-at-source legislation should provide that the

non-member spouse should have the option to transfer a share of the value

of a pension plan to another locked-in pension vehicle to satisfy an

equalization entitlement under the Family Law Act, in the following

circumstances:

(a) where the pension is an unmatured defmed benefit plan, or

(b) where the pension plan is an unmamred defmed contribution plan,

(at 207)

36. The proposed pension division-at-source legislation should provide that the

benefit split be available in two forms:

(a) an immediate benefit split for the division of a matured defmed

benefit plan or a matured defmed contribution plan, where a separate

pension for the benefit of the non-member spouse is created on a

projected settlement date; and

(b) a deferred benefit split for the division of an unmatured defmed

benefit plan, where the creation of a separate pension for the benefit

of the non-member spouse is deferred until the date of retirement of

the member, (at 207-08)
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Procedures for Pension Division at Source

37. The proposed pension division-at-source legislation should prescribe the

following procedure for effecting pension division at source:

(a) A spouse who wishes to initiate pension division at source should file

with the plan administrator a Notice of Intention, signed by the

spouse, in a form prescribed by regulation, containing the following

information:

(i) the names of both spouses;

(ii) the addresses of both spouses (or the addresses of agents);

(iii) the birth dates of both spouses;

(iv) the date of separation; and

(v) the projected date of settlement, in the case of the division of a

matured pension.

(b) On receiving a Notice of Intention, the plan administrator should

provide, within a prescribed time period, to the non-applying spouse,

a copy of the Notice of Intention and, to both spouses, the following

information:

(i) the total commuted value of an unmatured defined benefit plan

available for transfer as of the date of filing the Notice of

Intention;

(ii) the total accumulated value of an unmatured defined

contribution plan available for transfer as of the date of filing

the Notice of Intention;

(iii) where the pension payments have already commenced, the

value of the matured pension as of a projected settlement date

set out in the Notice of Intention;

(iv) a copy of the last annual statement sent to the member spouse;



20

(v) where the pension has not vested, the value of the unvested

pension available for transfer on termination of the member 's

employment as of the date of filing the Notice of Intention;

(vi) the maximum dollar value of the pension available for transfer

purposes under the fifty-percent rule; and

(vii) the maximum fractional interest of the pension available to be

assigned on a benefit split under the fifty-percent rule.

(c) In order to place a legal duty on the plan administrator to proceed with

a pension division at source, the spouses should be required to file a

Notice of Division with the plan administrator.

(d) The form of the Notice of Division should be prescribed by regulation

and should contain the following information:

(i) the type of pension division at source requested (a transfer, an

immediate benefit split, or a deferred benefit split);

(ii) the names and addresses of both spouses (or the addresses of

agents);

(iii) the birth dates of both spouses;

(iv) the dollar figure to be transferred to the non-member spouse,

or the fractional interest to be acquired by the non-member

spouse in the case of a benefit split; and

(v) an affidavit that provides evidence of the creation and

dissolution of the marriage.

(e) The Notice of Division should be signed by both spouses, where an

equalization entitlement is settled pursuant to a domestic contract under

section 51 of the Family Law Act, or by a judge, where an equalization

entitlement is settled by a court order imder section 9 of the Family

Law Act.

(f) On receiving a Notice of Division, the plan administrator should

provide to the non-member spouse, within a prescribed time period,

the following information:

(i) in the case of a benefit split, the information that would be

provided to a new member; and
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(ii) in the case of a transfer, the information that would be

provided to a member on termination of employment.

(g) On receiving the Notice of Division, the plan administrator should

effect pension division at source in accordance with the Notice of

Division within a time period prescribed by regulation.

(h) Where the plan administrator is unable to effect pension division at

source because

(i) the Notice of Division is improperly filled out,

(ii) the requested division violates the fifty-percent rule, or

(iii) the requested division is contrary to the provisions of the

Pension Benefits Act or the terms of the pension plan,

the plan administrator should return the Notice of Division to the

spouses within a prescribed time period with a Request for

Clarification identifying the deficiencies.

(i) Where a Request for Clarification has been received by the spouses

and where the spouses cannot agree on the terms that would cure the

defect in a Notice of Division, either spouse should have the right to

apply to court to have the terms of the Notice of Division determined.

(j) Where the plan administrator fails to implement the Notice of Division

within the prescribed time period, either spouse, on notice to the plan

administrator and to the other spouse, should have the right to apply to

court for an order directing the plan administrator to comply with the

Notice of Division.

(k) Where a plan administrator refuses to comply with an order under (j)

and either of the spouses suffers fmancial loss as a result, that spouse

should have the right to apply to court for the recovery of damages

from the plan administrator respecting that loss.

(1) The plan administrator should be discharged from its obligations to the

spouses under the pension division-at-source legislation once the plan

administrator has implemented a division in accordance with a Notice

of Division that, on its face, reasonably appears to be enforceable.
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(m) The spouses should have the right to revoke a deferred benefit split at

any time prior to pension commencement by filing with the plan

administrator a Notice of Revocation in a form prescribed by

regulation and signed by both spouses, (at 214-17)

Transfer at Time of Marriage Breakdown

38. The proposed pension division-at-source legislation should provide that the

amount transferred to satisfy an equalization obligation under the Family

Law Act

(a) should be set out as a dollar figure in the Notice of Division;

(b) should not exceed fifty percent of the total value of the pension as

determined at the time of filing the Notice of Intention;

(c) should be made m accordance with the provisions of the Pension

Benefits Act respecting transfers on termination of employment; and

(d) should not violate the solvency restrictions on transfers provided for

in section 42 of the Pension Benefits Act where that issue is raised by

the plan administrator, (at 219-20)

39. The proposed pension division-at-source legislation should provide that,

once a transfer is effected, the plan administrator should have no further

obligation or duty toward the non-member spouse, (at 220)

40. The proposed pension division-at-source legislation should provide that

the value of a defined benefit plan available for transfer purposes should

be calculated in accordance with the provisions of the Pension Benefits

Act that regulate the calculation of the value of defined benefit plans for

transfer purposes on termination of the member's employment, (at 223)

41. The proposed pension division-at-source legislation should provide that the

value of a defmed contribution plan available for transfer purposes should

be calculated in accordance with the provisions of the Pension Benefits Act

that regulate the calculation of the value of defmed contribution plans for

transfer purposes on termination of the member 's employment, (at 223)
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42. A method for adjusting the pension interest of the member spouse in a

defined benefit plan after a transfer out of the pension plan to satisfy a

Family Law Act equalization obligation should be provided for in

regulations promulgated under the proposed pension division-at-source

legislation, (at 224)

Deferred Beivefit Splits

43. The proposed pension division-at-source legislation should provide that the

plan administrator may pay out a cash settlement in lieu of a benefit split to

a non-member spouse where the value of the annual benefit payable to the

non-member spouse is under the threshold for administration in accordance

with section 50 of the Pension Benefits Act. (at 226)

44. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split,

(a) prior to the commencement of pension payments and the creation of a

separate pension for the non-member spouse, the member spouse

should retain all rights under the pension plan except to the extent

modified by the Commission's recommendations; and

(b) after the commencement of pension payments and the creation of a

separate pension for the non-member spouse, the member spouse

should retain all rights imder the pension plan with respect to his or

her remaining share of the pension, (at 228)

45. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, after the commencement of pension payments and

the creation of a separate pension for the non-member spouse, the non-

member spouse should have the rights of a member under the Pension

Benefits Act, except to the extent modified by the Commission's

recommendations, (at 228-29)

46. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, where the member spouse acts deliberately to

jeopardize the interest of the non-member spouse in the pension plan prior

to the pension commencement date, the member spouse should be

personally liable for any loss occasioned by his or her behaviour, (at 229)



24

47. The proposed pension division-ai-source legislation should provide that, on

a deferred benefit split, the plan administrator, at the time of the member's

retirement, should be required to

(a) obtain an acmarial valuation of the member's pension as of the

pension commencement date of the member spouse;

(b) determine the non-member's share by applying the fractional interest

as set out in the Notice of Division to the actuarial value of the

member 's pension;

(c) transfer the non-member 's share of the member 's pension to a separate

account in the pension plan in the name of the non-member spouse;

(d) provide a separate pension to the non-member spouse based on the

normal form under the pension plan, imless the normal form is a joint-

and-survivor form;

(e) pay to the non-member spouse a monthly pension benefit actuarially

valued over the life of the non-member spouse;

(f) adjust the value of the member's pension in accordance with the

regulations; and

(g) after payment of the pension commences, provide an accoimting to

both spouses with respect to the recalculation of benefits, (at 232)

48. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, periodic payments for the non-member spouse

should commence on the date on which the member elects to have his or

her pension payments commence, and that, where the member has not

retired by the normal retirement commencement date, the non-member

spouse should be entitled to have his or her payments commence at the

normal commencement date, (at 236)

49. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, where the member 's employment is terminated on a

voluntary or involuntary basis prior to the pension commencement date, the

non-member spouse should be entitled to a share of the termination benefit

based on the fractional interest of the non-member spouse in the member 's

pension as set out in the Notice of Division, (at 238)
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50. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, in the event of the wind-up of the pension plan

before the pension commencement date, the non-member spouse should be

entitled to a payment of a share of any wind-up benefit paid to the member

based on the fractional interest of the non-member spouse in the member 's

pension as set out in the Notice of Division, (at 240)

51. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, on the pre-retirement death of the member spouse,

the non-member spouse should be entitled to a share of any death or

survivor benefit paid on the life of the member spouse based on the

fractional interest of the non-member spouse in the member 's pension, as

set out in the Notice of Division, (at 243)

52. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, on the pre-retirement death of the non-member

spouse,

(a) the plan administrator should pay a death benefit on the life of non-

member spouse consisting of a fractional interest, as set out in the

Notice of Division, of the commuted value of the member 's pension

calculated in accordance with the Canadian Institute of Acmaries'

Recommendations for the Computation of Transfer Values from

Registered Pension Plans as of the date of the non-member spouse 's

death;

(b) the non-member spouse should be entitled to designate a beneficiary

to receive the pre-retirement death benefit, but if no designation is

made, the death benefit be payable to the estate of the non-member

spouse;

(c) the member's pension should be adjusted in a manner prescribed by

regulation after payment of the death benefit on the life of the non-

member spouse; and

(d) the member spouse should have the option of paying the death benefit

directly to the estate of the non-member spouse or the beneficiary

designated by non-member spouse, thereby avoiding the dilution of

his or her pension interest, (at 244-45)

53. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, the pension of the non-member spouse should

include death benefits (other than the joint-and-survivor benefit) payable on

his or her life under the terms of the pension plan, (at 247)
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54. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, prior to the commencement of pension payments to

the non-member spouse,

(a) the plan administrator should provide the non-member spouse with

copies of all information, correspondence, and documentation sent to

the member spouse; and

(b) the non-member spouse should be entitled to individualized

information from the pension plan in the event of the member 's pre-

retirement death on the member's retirement, on termination of

employment by the member, and on a plan wind-up. (at 253-54)

55. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, after commencement of pension payments to the

non-member spouse,

(a) the non-member spouse should be treated as a member of the plan for

information, disclosure, and reporting purposes; and

(b) the non-member spouse should no longer be entitled to information

regarding the member 's pension, (at 254)

56. The proposed pension division-at-source legislation should provide that, on

a deferred benefit split, after payment of the pension commences, the plan

administrator should provide an accounting to both the member spouse and

non-member spouse with respect to the recalculation of benefits, (at 254)

Immediate Benefit Splits

57. The proposed pension division-at-source legislation should provide that, on

an immediate benefit split, the plan administrator should be required to

(a) obtain a recalculation of the member's pension as of a projected

settlement date as set out in the Notice of Intention;

(b) determine the non-member 's share by applying the fractional interest,

as set out in the Notice of Division, to the recalculated value;

(c) transfer the non-member's share of the member's pension to a

separate account in the pension plan in the name of the non-member

spouse;
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(d) provide a separate pension to the non-member spouse based on the

normal form under the pension plan unless the normal form is a joint-

and-survivor form;

(e) pay to the non-member spouse a monthly pension benefit actuarially

valued over the life of the non-member spouse;

(f) readjust the member's pension in a manner provided for in

regulations; and

(g) provide an accounting to both the member spouse and the non-

member spouse with respect to the recalculation of benefits,

(at 257-58)

58. The proposed pension division-at-source legislation should provide that

annuities purchased by the plan administrator on the member's retirement

and held by a third party insurance company be subject to division, (at 258)

59. The proposed pension division-at-source legislation should provide that, on

an immediate benefit split, the non-member spouse should have the rights

of a member under the Pension Benefits Act, except to the extent modified

by the Commission's recommendations, (at 258)

60. The proposed pension division-at-source legislation should provide that, on

an immediate benefit split, the member spouse should retain all rights under

the pension plan with respect to his or her remaining share of the pension,

(at 259)

61. The proposed pension division-at-source legislation should provide that, on

an immediate benefit split, the pension of the non-member spouse should

include death benefits (other than the joint-and-survivor benefit) payable on

his or her life under the terms of the pension plan, (at 259)

62. The proposed pension division-at-source legislation should provide that, on

an immediate benefit split, entitlement of the non-member spouse to a joint-

and-survivor pension that arose prior to the immediate benefit split by

virtue of the operation of section 48 of the Pension Benefits Act should be

extinguished, (at 259)
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CHAPTER 8 DIVISION OF CANADA PENSION PLAN CREDITS

63. The type of provincial legislation envisaged by section 55.2(3) of the

Canada Pension Plan, permitting spouses to waive mandatory division at

source of Canada Pension Plan credits, should not be enacted in Ontario,

(at 265)

64. The defmition of "net family property" in the Family Law Act should be

amended to specifically exclude benefits payable to the spouse under

Canada Pension Plan, (at 267)






